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INYO CO. SUPERIOR COURT

SUPERIOR CQURT FOR THE STATE OF CALFOENTIA

CoOUNTY OF INYO

SIEERA CLUE, and OWENES VALLEY
COMMITTEE,
Plaintiffs,

Va5

CITY QF LOS ANGELES, ekt al,

ODefendant,

CRLIFORNIA DEPARTMENT OF FISH ARND
GAME ‘arnd CALIFERNIA STATE' LANDS
COMMISSION,

Real Parties in Interest
and Cross-Complainants.

COUNTY OF INYQ and DOES 51-1400

Beal Party in Interest
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Case Mo.: SICYCV-01-Z29768
STATEMENT OF DECISICHN RE COMPLIANCE
WITH COURT CORDERS
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This case is but another skirmish in the ongoing battle over water in
the Owens WValley. This particular skirmisn began in the early 70's because
the City of Loa Angeles, through 1its Department of Water and Power
(hereinafter dointly and sevarally referred toc as "“OWPE"), built a secong

agueduct to export water Ifrom the Owens Valley to the City without complying

with CEQA, as discussed in County of Inyo v. Yorty (1973) 32 Cal.hpp.3d 793,

Additional litlgation ensuved as £ollows: County of Inve v, City of Los

Angeles 1977y 71 cal.app.3d 185; County of TInye w. City of Los Angeleg

{1978) 78Cal.App 3d82; and County of Inyo . City of Los Angeles {(159H1) 124

Cal.App.3d 1. DWP nmever did comply with the writ ordered in 1973 to providg
an adeguats E.I.R. concerning that project.

Instead the parties, i.e. DWF, county of Inyo (hereinafter, "“Inyc"),
the Sierra Club, the OQwens Valley Committes (hergeinafter, "“OWVC") the
California Department of Fish and Game (hereinafter, “Bept. of F & G") the
Califernia State Lands Commission (hereinafter, “Commission") and Carld
Scheidlinger, in March, 1877, entered into a Memorandum of Understanding
{hereinafter, “MOU"), based upon a previcusly develeped Long Term Water
Agreement, to develop the Lower Cwens River Project (hereinafter, "LORP™) as
a CEQA mitigatlen measure resulting from the construction of the second
aqueduct. Pursuant to stipulation the writ previcusly ordered was dissolwved.
The MOU established deadlines for various things to be accomplished. None of
those deadlines Were met by DWF, even as thereafrer extended by agreement of
Lhe parties,

On December 4, 2001, this action was commenced by Sierra Club and GVQ
to compel ODWP and Inyoe to comply with the MOU provisions requiring completion

of a draft E,.I.R. Tor the LORP: By stipulation dated May 30, 2002, it was

Statement of Decigion - 2
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agreed that the Draft E.I.R. would be completed and relesased by Augustc 31,
2002, It was not. On September 12, 2002, this court ordered its completion)
and release by Hovember 1, 2002, which was dona.

On September 26, 2003, Sierra Club and OVC filed a second amended and
Supplemental complaint for Declaratory and Injunctive Relief and for a Wreit
of Mandate. ©n December 4, 2003, Dept. of F. and G. and Commission filed J
¢ross complaint for Declaratory Relief and for a Writ of Mandate.

These actions s=ek to enforce the MOU.

On February 10, 2004, & stipulation and proposed order “.to resclve thel
issues raised in the PAmended Complaint and the Cress Complaint, and td
resolve the issue of the capacity of the LORP pump station” was filed. The
proposed order pursuant therete was executed on February 13, 2004,

On Hay 1%, 2004, the ¢ourt denied DWP's reguest for more time Lol
conplete the LORP E.I.R.

On May 24, 2003, DWP announced cthat it would no longer seek to develop
the E.I.R, in consultation with Inyo but, rather, would prepara its own.

On July 2, 2004, a document entitled “Final EIR/EIS" was released by
DWP. EPA voiced objeciion to it within days thereafter. ©On July 30, 2004,
the "“Final EIR" was approved by DWP"s Board of Water Commissions.

On September 15, 2004, an amended Stipulaticn and Order was filed anc
was executed by the court that day. In paragraph 4, p.5, the stipulation
again recites that "The purpose of this 3Stipulation and Order is to reauluﬁ
the isswes ralsed in the Amended Complaint and the Crosas Complaint, and td
resolve the issue of the capacity of the LORP pump station.”

On the court’s own motion, on Hovember 17, 2004, the matter was set for

trial on April 25, 2005, Thereafter, DWP brought thes language ¢f the amended

Statement of Declsion - 3
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stipulation and order to the court's attention, that its purpose was to
“.resclve the issues raised 1in the Amended Complaint and the Cross
Complaint ™. Accordingly, the trial date was vacated and the matter was re-
set on April 25, 2005, for hearing any meotions thas parties might bring
concerning DOWP's compliance with the order pursuant to the stipulation
previounsly flled.

A three day hearing was held as scheduled. Closing briefs were ordered
filed by May 11, 2005, =t which time the matter was submitted for decision.

Although the focuws of the hearing was DWE's compliance with the

stipulated orders and whether any delays in compliance sere dues tg

circumstances beyond CWP's control, it is important to note that DWP has bee
snd is in wviolation of CEQA since the early 70's because the mitigatio
measures it agreed to have not been accomplished as agreed and crdered.

Relative to DWP's compliance with the stipulated order, the evidence i
clear, convincing and overwhelming that DWP is in wviolation of its agreemantﬂ
get forth in the stipulations and the g¢ourt’s orders pursuant thereto.
Whether the violations were inadvertent, negligent, or intentional seems to
me to be irrelevant. A procedure is sat forth in the stipulations for DWP tog
advise the parties in advance of inability to comply, for modification
pursuant to agreement, or pursuant to court order. With rare exception, DWH
has not utilized the procedures it agreed to and as ordered by the eourt.

It appears that DRP nesds the threat of immediate sanctions hefore it
gats busy on the LORP,

The svidence in this matter does not support a finding or conclusion
that DWP's violations of the stipulated orders and consequential delays for

completion of the LORFP were due to circumstance beyond DWP's control.

Statement of Declsion - 4
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In fact they appsar to be more likely caused by the delay by litigation|
practice described by Gerald Gewe, Chief Operating Officer- Water System,
until 2005, who has bragged about the amount of money and water DWP had saved
by litigation delay. DWF now responds that it's not in business to make a
profit. gte. and that its officers do not benefit financially from such &
pelicy, Be that all as it may, saving money and water benefits the City and
makes the officers look good for whatever benefits that may bring.

DWP candidly concedes that it cannot meet the stipulated deadline of
September 5, 2005 for the initial flows of water in the river.

DWP is in vioclation of the stipulated orders bscause it did not provide
an Administrative Draft of the Final EIR/EIS to the parties and the EPA as
raquiredrby the Final EIR/EIS achedule, items 14-16. ©DWP's explanation thatl
it does not know what an administration draft is, and that such a draft isg
not reguired by CEQA is disingenuous, it not mendacious. It agreaed to
provide one and did mot in wiolation of the ocrder. If it had complied,
perhaps water could be in the river as ordered.

In fact a review of that schedule shows that DOWP was required to work
closely wicth EPA and it obviously did not.

The stipulated order provides that “LADWP and the county shall completel
and release to the parties a Final EIR/ELS addressing the LORP by June 23,
2004." DWP ls in wiolation of the order because:

1. Its “Final EIR/EIS™ was done only by DWP.

2,  The document is not a final EIR/EIS because EPA did not approvel

it as an EIS and has not yet approved it.

DWP says that approval of an EIS by EPA is beyond its contract. 59

What? DWP agreed to provide a Final EIR/EIS by June 23, 2004, If it had not

Statemant of Daclsicon = 5
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that they thought it was "complete® and were sandbagged when Lahonton said it
would enforce all its regulation is not persuasive. HRecent correspondence tg
Lahconton suggests that more delay by litigation may be in the offing.

DWP contends correctly that its =till has the right teo sesk an|
extension of the September 5, 2005, deadline. Their fallure to do so long
ago ls inexplicable. OWP, however, cannot rely on problems or exousaes it
falled to report to the court and parties on a timely basis.

In sum, I find DOWP in wviolation for the reasons stated and because it
obvicusly did not proceed with due diligence.

The evidence shows that its approach to the LORP was on an ad hoc basig
with no real planning involved,

Regarding the Yellow Billed Cuckeo and Hines Springs issues; we are|
Einally seeing scme progress, But again, DWP had not complied with agreed
deadlines and no explanation has been presented.

The conduct of some of the other parties is worthy of comment., Thers
is scant evidence, if any, that the Sierra Clubk or OVC made any effort td
support timely completion of the LORP with any of the permitting agenciesg
invelved. Such failure is reprehensible.

The question of =anctions will be heard on July 25, 2005, at 9:30 a.m.

All position papers in that regard must be served and filed by July 20, 2005,

Lee E. Cooper, Jr., dq
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DECLARATION OQF SERVICE
CCP Section 1013 _
Case MNumber: (CVCV-01-2%768)

I, the undersigned, say: I am a citizen of the United States, a
regident or employed in the County of Inyo, over the age of
eighteen years, and not a party to the within action; that my
business address 153 Courthouss, 168 . Edwards By
Independence, CA 93526, that on &/A¥s I served a copy of the
foregoing document(s) described as:

STATEMENT OF DECISION RE COMPLIANCE WITH COURT ORDER

[#3 BY MAIL and FPACSIMILE 3 I am readily familiar with the
County of Inyo's practice of collection and processing
correspondence for mailing. Under that practice it would be
deposited with the U.3. Postal Service on that same day with
postage therson fully prepaid at Independence, California in the
ordinary course of business. I am aware that on motion of the
party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of
deposit for mailing in affidavit. Said copy was malled as
indicated below:

PAUL N. BRUCE, ES5Q.
COUNTY OF INYO

224 NORTH EDWARDS STREET
BE.C. BOX M

INDEPENDENCE, ©CA 93526
Fax (760) B78-2241

GREGORY L. JAMES, ESQ.
SPECIAL LEGAL COUNSEL
163 MAY STRERT

BISHCP, CA 93514

Fax {(760) B73=7085

DONALD B, MOOMEY, ESOQ.

LaW OFFICE OF DOMALD B, MOOMEY
129 ¢ STREET, ESUITE 2

Cavis, CB 9568l6

FAX (530) 753-7189

JOSEPH BRAJEVICH, ESQ.

CERUTY CITY ATTORMEY

111 NORTH HOPE ‘STREET,. SUITE 340
F.O. BOX 5il1l1

LOS ANGELES, CA S0051-0100

Fax (213} 367-4588



Case No. CVCV-01-29788

GORDONW BURNS, ESQ.

SUPERVISIONG DEPUTY ATTOBNEY GEMNERAL
1306 I STREET, SUITE 123

P.O, BOX 944255

SACRAMENTO, CA 94244-2550

FAX (B16) 327-2318%

LAURENS SILVER, ES5Q,

CALIFCRENIA ENVIRONMENTAL LAW PROJECT
P.O. BOX 667

MILL VALLEY, CA 943542

FRX {530) T58-7169

I certify (or declare} under penalty of perjury that the
foregoing is true and correct.

i

7 Factor,

F. K. BRRTDMeputy Clerk

Dated: ;ﬁ@q 2&’25_



